
lg igI :File No : V2/113/GNR/2018-19

34la 3m?gr in :Order-In-Appeal No.: AHM-EXCUS-003-APP-92-18-19,

R.--i"icb Date :14-09-2018 5Ita #l ala Date of Issue: 22//0 /.!?.Ol<J-
8 swrsias snrgar (rfa) err nfa •lb
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

3rr 4rgdt, #.€ta snra zycg, sarara-I 3nrgrra errurt Ir :
07/AC/CGST/~7-18 R.--i"icb : 29-05-2018 @fGra

Arising out of Order-in-Original: 07/AC/CGST/17-18, Date: 29-05-2018 Issued by:
Assistant Commissioner,CGST, Div:Kadi, Gandhinagar Commissionerate,
Ahmedabad.

31416-lqjctf ~ !,1R\q1cfl cf)T .=ni=r ~ -gm

Name & Address of the Appellant & Respondent

M/s. Aan Pharma Ltd.

tT

Tf

0

0

al{ a,fr gr 37fl 3a a ri@ts sra ar at as srmg uf zuenferR ft
aal; ·g era3tf@eat at 3Nlc1 m 4+tru rd Igd a aar& I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,':!lffif tlxcbl'< cpf "9;Rf!ffOT~ :
Revision application to Government of India :
(1) -~ '3¢41c:Fi ~~, 1994 cBl' tTRT 3ia«fa Rh sag mg mai GfR #
q@tar enrT cpl" ~-tTRT cB" >l"l2:fli 4-<"gcb cB" 3Wm TRTlffUT ~ '3ffi x=@m, '+fffif ~Ncbl'<!,
fa.iarca, lua far, a)ft ifGa, #ta {tu qaa, ir mf, { f4cat : 110001 cpl"

al Gnfaft
(i) A re.vision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) 4fa ma cB7' 'ITTA #masa wft zrf cbl'<!'(5{l'i xl ~ 'fJU.§iJII'<! <TT 3Rl cbl'<!'<5ll'i
# a fat urur aw qaG7I # lffiYf ~ \i'f@ ~ lWf #, m~ 'fjU.§iJII'< m~- #
"cfffi ag fa4l arr # za fa8t qasrrr i st l=f@ cBl" >TM cB" cfRR ~ "ITT_!

(ii) ·In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(q) sma are fa#hz zur g2gr fuffa« ma u zn m a afar i Uzi11 zge
.-ol ma T slzca a fa ak mu # itma ate fa#t rz n rzr if5

s. >': °°>-r/.l,i ·:;
1

(b}\: 1.n case of rebate of duty of excise on goods exported to any country or terri[ {l ...... , !lidia)~f-:·o,n excisable material used in the manufacture of the goods which are exp
, •a ~ i.':-: _ ,c0untr-y~,r territory outside India.
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(a) zufk gen mr grar fh; fr +a a as (ur zn per i) fufa fhu Tt
l=fffi"ITTI .

(c) In case of goods exported outside India export to Nepal or Bhutan, without p~yment of

duty.

tf ~ Btcllq.-J cpl" Btcllq.-J ~ *~ * ftfq \JJl" ~~ 1=fP[f qfi-1TTf ~-GITT
· ~ ~ \JJl" ~ tTRT ~ ~ * :1a1Rlcli ~, ~ * m -crrfw m ~ 1TT m
~ ll fcm=r~ (rf.2) 1998 tTRT 109 "[RT Pl.g,cftl ~ ~ m I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products .

.under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '31.'lllq.=t ~ (~) Pilll-llcJ<:>1\ 2001 cB" mi=f 9 cB" 3-WRf f21Pif4tc: m 001
g-s at ufii #, )fa am?gr Ra 3mar )fa fa#faftma «fr ean?gr vi
3rft are at at-at ufaai a mrr fr am fhu ult af;1 sr 7er gar g. nl
:t(_c£1~~~ *~ tTRT 35-~ ~~ -cfl" cB" :f@A cB" ~ * w~ 'c?r3fR-6 ~ cB1" ffl
'BT en afeg t

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan ·
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. Q.
(2) "Rfclui.=t ~ cB" x=rr~ ~~ g ala u)qr wt a st at q1 2oo/
lfR:r 'TfdR t ug ail sf visa van ya ala vnar std 1000/- cB1" ffi :f@A cB1"
Gg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One.
Lac.

8tar zyc, a€hr ml<a zre vi ara 3nql#la =qr,feraw # ,R 3fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ha sqraa yca srf@fr, 1944 c!fl- tTRT 35- uoET!"/35-~ cB" 3-Wfc:r:
Under Section 358/ 35E of CEA, 1944 an. appeal lies to :-

'3cfd~mia qRmq 2 (1) cp ~ ~~ cB" 3™ cB1" 3r4ta, 3r4hat a m ii v#ta
zycen, kn sqr<a zrc vi @tarn s4hara muff@rasvr (frec) #t uf?a &flu 4f@al,
1grala it-2o, q ea stRaa arras, arut u, 31iararq-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) #fa snraa zye (or4la) fzura#), 2001 cB1" tTRT 6 cB" 3:fc=rr@ m ~:q-3 ~ FltTfRc=r
fag 3r4Ir 314Ra =rzmfrawi #t nu{ 3rfh a f@a 3r4t fhg mg 3rrer # a uRii fea
~~~ c!fl- l=fM, &qNf c!fl- l=fM 3it amzn rzI pifn T; 5 m m~ cpl=f t crm
~ 1 ooo /- #hr au# itf ui snr ca #t l=fM, &qNr cBl" l=fM 31N ~ <Tm.~·
~ 5 ~ m 50 m c=rcB" ID m ~ 5000/- ~~~I~~~ cB1" l=IPT ,
&ff\J1" c!fl- l=fPT 3it an man u#frg 5o al zna unar & asi 6Ty 1oooo/- #ta
3haft ztfy #t #6h #rzu# qfuifcl\! cB" TT aha an rr # a i vizier c!fl- \Jfn:f I ~ .
5lvz enl fa#t 7fa 14fa a)?[ * ~ cBl" mm cBT m

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

.. ---· . _ . where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
j::f''_:_'.:-_r_espectively in the form of crossed bank draft in favour ofAsst!. Registar of a bran~.°f an
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of theTribunal is situated ·

0

0

· In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·ararau zyca 3rfefzum 197o zren vigilf@era #l rgqf-+a sifa feiff fh3I
a 3mar zu pe on?gr zrenfenf Ruf1 If@rartmgr r?a #t a #Ra T
xi'i.6.50 ¾ cnT urarcru zca fa cam sin aiR
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3iN~ lWwlT cITT Ptli?i□1 a ar fuii al ait aft nrr snaffa wm \iflm i
it v#tr zca, tu 6qr«a zyca gi tars 3414la muf@raw (araff@fr) frr<:r:r, · 1982 'B
Rl%a t- I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar erea, ks.4ta seue greenvi {)cllch{ 30141a f@raw («fl+la) h ,f 3r4iiihmaii #i
h.tr 5eu area 3rf@)ra, &&yyren 39# h3iai fa#tr(iczn-2) 3#f@4a 2&9(2&V

in 29) fain: s.e.2a&y 5it # fa4r 3ff@If7z1, &&&9 Rt en 3 hgifa ara at frarr#t
wk, rtfer RR we qa-fr sa mar 3-1fc;lc114 , aorf zamt h 3iaufasra RR5art
3r)f@a her frara5tsu 3rf@rat
h.3la 5urz rea viaa a#3irfa" a:rr<ll" fclw arr rra#jear gnfa?

(i) 't!RT 11 8r h 3iaia feffa «4#

(II) rd saR a we wra f@

(iii) ~ adiT Tiil<-ld--l lclq h fera 6 a# 3irui 2zr vna

,3maarf zrzfzrer ahuanrfa#a (@i. 2) 31f@1frzrG, 2014 h 3carqa fas@3rd#tr uf@arr eh
arr farrier rwa3ii vi 3r@lastraa&i ztat

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excis~,and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

--- . _ (6) (i) s3nor ahuf3r4ufraurh rarer szi gr 3rerar grea zuvs faafa m ciT a:rraT fcilQ" dfQ"~

/~,;~;.~- . if< 10%~tit 3iR ,.,if il><@r 1\1'51lio1R.ct ;it i'[ii[1\1'5 ii, I0%~tit<1Jr ,ar~ 11;" I

/tfli/. \ ,_ .../ \iJ_(i) In view of above, an appeal against this order shall lie before the '1;(4~"'1
\
~l l'"',_-:) ~:ayment of 10% of the duty demanded where duty or duty and penalty are 1

'\\.... ~: ·· ,1j'1?.ih~lty, where penalty alone is in dispute."
3'e.r&9/,,~1/
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ORDER-IN-APPEAL

V2/113/GNR/18-19

This appeal has been by M/s Aan Pharma Pvt Ltd., Plot No.816/1, Rakanpur, '

Ta-Kalol, Dist Gandhinagar (hereinafter referred to as 'the appellant') against the

Order-in-OriginalNo.07/AC/CGST/17-18 dated 29.05.2018 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner of Central GST,

Gandhinagar (hereinafter referred to as "the adjudicating authority")

2. Briefly stated, the appellant was holding Central Excise registration No.

AABC5951EXM001 and was engaged in the manufacture of P.P. MediCines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff

Act, 1985 (CETA, 1985). The appellant was availing value based SSI exemption up

to clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated

01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification') for

clearance of its own goods, whereas the goods manufactured for loan licensees

under various brand names not belonging to the appellant, was cleared on payment

of Central Excise duty @ 16% from the first clearance in a financial year. The

appellant was availing CENVAT credit of duty paid on inputs used in the branded

goods manufactured on behalf of loan licensees and cleared on payment of duty

from first clearance in a financial year, whereas in respect of its own manufactured 0
goods, CENVAT credit was availed after crossing the SSI exemption limit of Rs.150

Lakhs aggregate clearance value in a financial year. The factory of the appellant

was falling within 'rural area', as defined in paragraph 4 of the SSI notification.

The exemption contained in the SSI notification did not apply to specified goods

bearing a brand name or trade name whether registered or not, of another person,

except in cases where such branded specified goods were manufactured in a factory

located in a 'rural area'. It appeared that the appellant was liable to take into

account also the value of branded goods for the purpose of determining the

exemption limit of aggregate of first clearance value not exceeding 150 Lakhs

Rupees made on or after 1 April in a financial year and also for the purpose of

determining the aggregate value of clearances of all excisable goods for home

consumption by a manufacturer from one or more factories, or from a factory by

one or more manufacturers not exceeding 400 Lakhs Rupees in the preceding

financial year. As the appellant had failed to add the value of branded goods for the

purpose of determining the said aggregate values of clearances in a financial year.e

as well as the preceding financial year, a show cause notice dated 14.08.2006,

covering the period from 2001-02 to 2005-06, for denying the .benefit of SSI

notification and demanding Rs.34,92,598/- with interest and also proposes

imposition of penalty under Section 11 AC of the Central Excise Act, 1944 was

issued. The said show cause notice was transferred into call book as identical issue

dropped by the jurisdictional Commissioner has challenged before the Hon'ble

CESTAT. On the basis of Hon'ble Tribunal's Order No.A/11396-11397/2015 dated

4,70810.2015, the show cause notice was retrieved from call book and takg: ·

decision. Vide the impugned order the issue was adjudicated by the adjudiit[ ·\..... · \~ -~.\ . . .
b>: , {:.'4
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authority [i] by dropping the demand of Rs.24,48,522/- for the extended period of
2001 to 2004-05 and confirmed the demand of Rs.10,44,076/- for the· period of
normal period 2005-06; [ii] adjusted duty amounting to Rs.3,61,618/-''which was
already paid towards the clearance of loan licencee for the period from 01.07.2005
to 26.07.2005, against the demand and ordered for recovery of remaining amount

with interest. He also imposed penalty of Rs.50,0O0/- on the appellant.

3. Being aggrieved, the appellant has filed the instant appeal mainly on the

grounds that:

The adjudicating authority has not followed the CESTAT order under which it
has been held that the duty paid on the clearance which the Revenue has
contended to be exempted, should be considered as deposit and said duty is

required to be adjusted against the duty now being demanded .from the

appellant; that the adjudicating authority has conveniently ignored the said
para and quantified the duty only for the period within limitation and not
considered the whole duty paid on the branded goods on which no duty was
required to be paid upto theaggregate value of clearance of rupees one crore

as contended by the revenue.
o 'the appellant had already paid more duty than the duty demanded,

therefore, the impugned order is required to be set aside.

3. Personal hearing in the appeal was held on 12.09.2018. Shr M.H.Ravel,
Consultant appeared for the same and reiterated the grounds of appeal and

submitted additional submission.

4. I have gone through the facts of the case and submissions made in the

appeal memorandum. On perusal of records, I observe that the instant issue arises

due to CESTAT's Order No. A/11505-11506/2015 dated 02/09/2015 in case of M/s
Kasha Laboratories vs Commissioner of Central Excise, Ahmedabad-III and the
various OIA passed by the Commissioner (Appeals), by remanding the case to

original adjudicating authority for deciding the case according to the said CESTAT

order. The operative part of CESTAT's is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be verified
and matter was remanded. The relevant portion of the said decision is reproduced

below:

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory
was located in rural area, cannot be upheld inasmuch as the said fact is not
capable of being suppressed. Revenue was very well aware of location of
their factory and as such, it cannot be said that there was any suppression,+j"?a,
on theirpart. Arguing on merit, learned advocate has drawn our attentroo. ([j",
the earlier order passed by the Tribunal mn case of Ms. KIune Chemicals?: Thy %%@, .
Ltd. (order No. A/1460/WZB/AHD/2008, dt. 29-7-08), [2009 (237) E. }3- Z3
405 (T)] wherein after taking note of the Larger Bench decision or • & g°
raunal mn case of cc, Coimbatore v. Ms. Maruthem Textiles (P) L&,, " $j
2003 (153) EL.T. 219 (Tri.-LB), it was held that the duty paid on ? see as°/
clearances, which the Revenue has contended to be exempted, should be * ·
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considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment of
duty, which according to Revenue should not have the paid duty. As such,
duty already paid on such branded goods is required to be adjusted against
the duty now being demanded from the appellant. It is the appellant's
contention that the duty paid on the branded goods is much more than the
duty now being demanded and would neutralize the entire demand, and is
required to be verified. For the said purpose, we remand the matter to the
original adjudicating authority. We also find favour with the appellant's plea
of limitation, we direct the Commissioner that such re-quantification
exercise is to be done only for the period within limitation. ·

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find any
merit in the appeal filed by the revenue. As there is no suppression of fact, penalty
imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating Authority
to examine whether the duty being demanded upheld by Commissioner (Appeals)
would be neutralized against the amount of duty paid by them. The appeal filed by
revenue is rejected. The appeal filed by the assessee is disposed of in above terms."

5. I observe that the adjudicating authority has decided the instant issue on

the basis of CESTAT's above referred order and dropped the demand · of

Rs.24,48,522/- which was demanded by invoking the extended period of 2001-02

to 2004-05 and confirmed the demand of Rs.10,44,076/- for the normal period of

2005-06. He further adjusted amount of Rs.3,61,618/- which was already paid

towards the clearance of loan licensee for the period from 01.07.2005 to

26.07.2005 against the demand. The appellant has contended that the duty

adjustment done by the adjudicating authority is not correct and not - as per

guidelines of the above referred CESTAT's order.

6. The contention of the appellant appears to be correct and acceptable,

according to the CESTAT's order supra. On perusal of the impugned order, I

observe that the adjudicating authority has only allowed adjustment of duty

amounting to RS.3,61,618/- for the clearances from 01.07.20205 to 26.07.2005 (i.e

the date on which the threshold exemption limit was crossed) during the limitation

period of 2005-06 without considering the duty payment made by the appellant

from April 2005. The Hon'ble CESTAT has clearly held that "duty paid on the

clearances, which the Revenue has contended to be exempted, should be

considered as deposit and the said duty is required to be adjusted against the duty

now being demanded from the appellant" and such re-quantification exercise is to

_..be done only for the period within limitation. In the instant case, the appellant

_crossed the threshold exemption limit of Rs. One crore on 27.07.2005. AO"
$. no'duty was required to be paid by the appellant upto 26.07.2005 an
:± l:> ..·27.07.2005 onwards, they were required to pay duty on their own cleara
8 «».o l: ;• _welt,as those of the Loan Licensee. However, the appellant had discharged

<. ° ° }>
'-.: •!;- .•
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respect of clearance of Loan Licensee from April 2005 onwards and as per Hon'ble
CESTAT's order, the duty which has already been paid on such clearances, which
the department has contended to be exempted, should be considered as deposit. In
the circumstances, whatever duty has already been paid by the appellant from April
2005 to till crossing the threshold limit should be taken into consideration while
adjusting the duty. The appellant has submitted that upto June 2005 of the said
limitation period, they had already paid an amount of duty of Rs.6,82,457/- for the
clearance pertains to Loan Licensee, apart from the amount of Rs.3,61,618/
adjusted by the adjudicating authority for the clearance from July 2005. In the
circumstances, no demand of duty exists for the relevant period of limitation.

8. In view of above discussion, I am.of the opinion that the matter needs to
. -

be verified by the adjudicating authority according to the duty particulars paid by
the appellant from April 2005 onwards and adjustment needs to be .made
accordingly, as has been observed supra. Therefore, I remand the case to the

adjudicating authority, in view of foregoing discussions.

9. Further, as regards imposition of penalty, I observe that the adjudicating

authority has imposed penalty of Rs.50,000/- under Rule 25 of Central Excise
Rules, 2002. Since, the issue involved in the appeal is under litigation since 2005, I
do not find any merit to impose any penalty in the matter. Therefore, the penalty

imposed is set aside.

8. z4la#afa asf Rt +&alt ar Rqrl 5qta far star&. The appeal filed

0

by the appellant stands disposed of in above terms.

Attested

wig?
(3r gin)

nrga (sftcr)
Date: /09/2018

2oJt
(Mohanan V.V)
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.

To,
M/s Aan Pharma Pvt Ltd.,
Plot N0.816/1, Rakanpur,
Ta-Kalol, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. The A.C. / D.C., Central Excise Division: I< ·~- . ar
,3garde %
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